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WORKMEN’S COMPENSATION 


—Under statute exempting 
from benefits of act persons 
engaged in “vending, selling 


or offering for sale” newspap- 
ers where 13 year old boy col- 
lected weekly subscription 
price and weekly premiums on 
accident policies through 
which publisher obtained new 
subscribers he was not vend- 
ing etc. so as to preclude com- 
pensation. 


en-|—Where 13 year old boy engaged 


In the District Court of the 
United States for the District 
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Bankruptcy. 


Order Adopting Rules in Bank- 
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The Judges of this court being 
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jor 13 of the Bankruptcy Act, 


New Bankruptcy Rules 
Adopted 


| BANKRUPTCY RULES 
1. General Statement. 

All matters in Bankruptcy are 
governed by the Bankruptcy Act 
(11 U.S. C. Sec. 1 and following 
to Sec. 700) and by the General 
Orders in Bankruptcy establish- 
}ed January 16, 1939, by the Su- 
preme Court of the United States 
|(11 U.S. S. A. following Sec. 53), 
land the amendments thereof. 
| The Rules of Civil Procedure 


for the District Courts of the 
| United States (28 U.S. C. A. fol- 


lowing Sec. 723c) and the Local 
‘District Court Civil Rules 
(adopted July 15, 1942) and these 
rules shall be followed insofar as 
| they with 
the or with the 
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Bankruptcy Act 
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Reterences 

a. Upon the filing of a volun- 
tary or involuntary petition in 


yr 


| bankruptcy, or upon the filing of 


9 
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a petition under Chapters 11, 1 
un- 


less otherwise ordered by the 
Judge, the case shall forthwitl 
be referred to one of the Refer- 
ees. 

b. The Clerk, in addition to 


the duties required by him to be 
performed by Sec. 51 and other 
sections of the Bankruptcy Act, 
and by the General Orders, shall 
mail or deliver to the Referee 
with the copy of the order of 
reference, a memorandum show- 
ing the appointmert of a Re- 
ceiver, attorney for Receiver, if 
any, and any other docket en- 
tries in the proceedings. 
4. Appearance and Consent by 
Bankrupt. 

a. The bankrupt may file a 
written voluntary appearance 


b 
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6. Receivers 

a. All applications for the ap- 
pointment of receivers shall be 
based upon a petition showing 
the necessity for such appoint- 
ment. The petition shall be ver- 





not issue subpoena. | ified by the person on whose be- 
bankrupt consents,| half it is presented. In case the 


judication and refer-| same shall be verified by an- 
e entered forthwith. 


nt to 


adjudication | pis 


|other, the affiant shall state in 


affidavit the reason why 


ecuted and acknow-| such person does not make the 
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ired in deeds of con- | 


real estate. 
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verification, the affiant’s author- 
ity for making it, and when 
| made on information and belief, 


'the source of such information, 
and basis for such belief. 





b. The petition shall set forth 
therein, and the attorney pre- 
senting it shall also inform the 
Court if any proceedings for the 
appointment of a Receiver or 
Trustee are pending in any other 
state or federal court, or if a Re- 
ceiver or Trustee had thereto- 
fore been appointed, or whether 
the bankrupt had _ theretofore 
made an assignment for the 
benefit of creditors. 

c Notice of the application for 
the appointment of a Receiver 
shall be given to such Receiver, 
| Trustee, assignee, and to inter- 
|vening petitioners, if there be 
| any and in involuntary cases, to 
| the bankrupt. No application for 
| 





the appointment of a Receiver 
be made on behalf of in- 
| tervening creditors unless notice 
of such application shall 
given to the attorney 
petitioning creditors. 


»~4 1] 
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| d. No attorney shall be heard 
application until he 
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ipon any 





have | 


|ing, stating the names and ad- 
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e. The Receiver, upon his ap- 
pointment and _ qualification, 
shall forthwith make and file an 
inventory of the property com- 
ing into his possession, which in- 
ventory shall include a list of all 
of the books of the bankrupt; 
and, where practicable, shall 
forthwith take all the books, or- 
iginal documents and the like, 
into his possession. 


7. Trustees 

a. It shall be the duty of the 
Trustees, as soon as possible, to 
examine the books and records 
of the bankrupt and to investi- 
gate in order to determine the 
correctness of the _ schedules 
filed and whether or not the 
bankrupt has concealed assets 
from his creditors or has made 
preferential payments. The 
trustee shall not incur any un- 
usual expenses in connection 
with such investigation unless he 
shall first have filed a petition 
and procured an order thereon. 

b. The reports required to be 
filed by Trustees pursuant to 
Sec. 47 (12) of the Bankruptcy 
Act, shall be filed every month 
on or before the 15th thereof. 

c. The Receiver or Trustee 
shall personally attend and sup- 
ervise all sales. 

d. It shall be the duty of the 
Receiver Trustee to receive 
from the auctioneer, and the 
duty of the auctioneer to furnish 
Receiver Trustee be- 
fore every sale, the duplicate or- 
and 
number of lots 
quantities of items 

e. Unless otherwise ordered by 
the Court, in all sales at public 
the property shall first 


or 


to the or 


sheets 
and 


; 1 Int 1] 
iginal lotting selling 


the 


auction 


and |be offered in bulk and after the 
dll j 


bulk shall be 
shall be 


bidding therefor in 


lots or parcels. 

shall, 
sale, 
or 
original sheets 
ng an itemized statement of 
roperty offered for sale, the 
bulk bidder and the 
is bid; the name of 


f. The auctioneer 
mediately after the 
over to the Receiver 


ling 
ing 


im- 
turn 
Trustee 
se con- 
taini 


t} 


tne 
h 


the highest bidder for each item 
or lot, the price bid or received 


for each item or lot, and the 


|total amount bid or received for} 


all lots. The Receiver or Trustee 
shall annex such sheets to the] 
report of sale which he files with 
the Court. 
8. Auctioneers 

The order of the Court re- 


quired by General Order 45 pro- 


is t 
viding 


for the appointment of 

an auctioneer shall be made 

upon the petition of the Receiv- 
er or Trustee setting forth: 

1. A description of the prop- 

erty to be sold and the location 


| thereof. 


2. The need for an auctioneer’s 
services. 

The auctioneer upon comply- 
ing WwW the requirements of 
General Order 18 and upon fil- 
ing a petition setting forth and 
itemizing the actual expenses in- 
curred by him, shall be allowed 
his reasonable expenses and in 
addition thereto shall be allowed 
compensation for his services not 
to exceed five percent of the 
amount realized from the sale. 

A list of the names and ad- 
dresses of approved auctioneers 
shall be kept in the offices of 
the Clerk at Trenton, Newark 
and Camden, and only auction- 
eers who are enrolled on the ap- 
proved list shall be appointed. 

No auctioneer shall have his 
name enrolled upon the list of 
approved auctioneers unless he 
shall first file with the Referee: 


rit 
al 
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tioner’s case alone, and accord- 
ingly again dismissed the peti- 
tion. This appeal is from that 
dismissal. 

On a review of the whole test- 
imony I am not prepared to ac- 
cept in toto the testimony of 
either side, but I have endeav- 
ored to determine where the 
truth lies from the entire evi- 
dence. 

The petitioner, a colored boy 12 
years of age, entered into an ar- 
rangement with the respondent 
newspaper to act as a “route 
man”. He was given a book con- 
taining the names and addresses 
of a certain number of subscrib- 
ers already obtained for the re- 
spondent, and each day was giv- 
en a number of papers corres- 
pording with the number of 
papers to be delivered on that 
day. A lesser number of papers 
were given him on Sundays than 
on weekdays. According to peti- 
tioner his hours were from 5:30 
to 7 A. M., seven days a week. 
According to testimony in be- 
half of respondent he started 
work at 6 o’clock. He delivered 
these papers and collected for 
them. 

Respondent claims that 
tioner accounted for 
papers periodically at wholesale 
prices, thus being, as claimed, a 
purchaser, little merchant”, 
he retaining as his compensation 
the difference between the 
wholesale and retail prices. 

Respondent wished to make 
the petitioner an independent 
contractor, and to establish the 
petitioner in that status he was 
recuired to sign a 
ed 


peti- 
these 


“a 


form 
pendent 
(Ex. R-1 


told that 





Distriodutor 

and his mother 
in order for him to get 
would to sign 
document, which the 
ed, which 
respondent 
designated 
“distribu 


standing alone, 


was 
We 


job she have 
The 
petitioner sign 
singularly en 
signed 


tioner as 


the 
also. 


(but 





ougtl 


never 


If 


it fixed 


a tor 
viewed as 


the ctatiic 
| h Statu 


of petitionel tne 
f an independent contractor 


it 
It 
}only provided, however, for part 
|of the work which petitioner 
| performed for respondent; it did 


not include in 


two of the important parts of 
the work, which petitioner was 
expected to and did perform for 
respondent, viz., (1) the collec- 
tion of insurance premiums, and 


(2) the soliciting for new sub- 
scribers. While the document 
“advised” the petitioner to 


“make periodical solicitation vis- 
its” to secure new subscribers, it 
avoided making this a duty. Any 
mention of the collection of in- 
surance premiums was omitted 
altogether. 

In deciding whether a laborer 
is entitled to the benefits of the 
workmen’s compensation act the 
court will not be confined to 
mere written words subscribed 
by the workman, but will look 
further to ascertain what in 
truth was the work the employee 
actually did at the instance, and 
for the benefit, of the employer. 

The injection of insurance 
into the work of petitioner was 
part of a promotion scheme of 
respondent for maintaining and 
increasing circulation. For the 
collection of these premiums 
petitioner received no additional 
compensation over and above 
that indicated by the printed 
form, but for each new subscrib- 
er he obtained it is not disputed 
that he did receive special com- 
pensation, the rate being in dis- 
pute. 

It is maintained that this ar- 
rangement brought the petition- 
er within the provisions of RS. 
34:15-36 agent or dis- 
ributor as an independent con- 
tractor” of a newspaper. In de- 
termining whether it did or not 
the arrangement should be tak- 
en as a whole; that part favor- 
able to the contention advanced 
by respondent cannot be separ- 


ated, regarded alone as the 


as “sales 


con- 


trolling factor, and the rest ig- 
..|nored 
The statute relied on is an 
amendment to the workmens’ 


compensation act (Laws of 1932, 




















Chap. 64); it created a special 
| cle s, viz., those engaged in pub- 
|licity (disseminators of news- 
|papers, magazines, and periodi- 
cais). The compensation act is 
| remedial legislation and, ‘con- 
|struing the provision in question 
rictly, cove! those 
ose rk i S and 
1olly wv tl descriptions 
les or distr S al 
(Continued on page 7, col. 3) 
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| 11. 
Bankrupt Estates 


In addition to complying with 


Depositories for Money 


of 


the requirements of the Bank- 
ruptcy Act and the General Or- 
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| 
| 
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a. Keep books or ledge 


a 


shall: 
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srs of ac- 
unts with Receivers and Trus- 


bankruptcy, 
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hat all bankruptcy accounts| Other expenses as above stated, | 
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an 
imber of each estate, the name 
and address of the Receiver and 
Trustee, the amounts deposited 
the withdrawals made from time 
9 time, and the balance re- 
maining on hand to the credi 
each and all of such estates 
b. Prepare nd deliver to the 
Referee at the end of each 
onth a statement in the form 
sed by the pository, contain- 
go the lowing informatior 
1. The name he bankrup 
id he ame and address of 
Receiver Trustee 
2 ce on the last da 
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for clerical aid in taking and 
keeping notices and records of 
the first session of the first 
meeting of creditors, $7. The 
phrase, “Clerical aid through 
first meeting,” may be employed 
to cover all the foregoing items. 


9 





For similar clerical aid and 


session 
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of the first meeting of creditors, | 
cluding notices to creditors | 
t exceeding 30, in proceedings 
for discharge, $7 
The phrase, “Clerical aid sub- 


sequent to first meeting,” 
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of this paragraph. 
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estate and preparing record of 
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paper not made by the Referee, 
with the original thereof, 5c for 
each folio of 100 words. For a 
certificate, 50c. 


official account shall belong to 
the United States for the use of 
and shall be under the control 
of the Court. 


g. Referees who Gevote part 
time to their duties as referees 
are authorized to make disburse- 
ments from their official ac- 
count for the actual and neces- 
expenses incurred in the 
performance of their duties un- 
der the Act and incidental to the 
prosecution of proceedings in es- 
tates pending before them, and 
for such actual and 
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vise, a Sttredule of charges with- 
in the foregoing maximums of 
additional charges which will 
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|sary to defray the actual ex- 
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of indemnity shall be in accord- 





sary 


also neces- 


lance with such schedules but|S8ry expenses of maintaining 
within the maximum, each Ref-| their offices as are reasonably 


the 
in 
before 


ana fairly apportioned 
adniinistration of 
bankruptcy 
them. 


h. With his final report closing 
an estate, a Referee shall file an 
account showing the amount re- 
ceived for indemnity and the 
amounts in detail charged 


eree may make such refunds or to 
adjustments of charges in 
individual cases as in his judg- 
ment may be or ad- 


visable 


estates 


the 
pending 


necessary 


| d. 


notices 


Whenever practicable, all 
orders shall be com- 
bined and mailed under one cov- 


or 


er, one charge only to be taxed 
by the Referee for mailing each against the same in accordance 
| such combined notice. with this Rule. The Clerk shall 
‘ examine such account and re- 
Y All receipts of moneys as port to the Judge at the time in 
ene changes for €X-| charge of bankruptcy proceed- 
penses shall be entered in a cash} ino; any mistakes or irregulari- 

book substantially in the form 





tles appearing therein 


and manner required by Generai 











. - 9F 1) ; : Theneve? nv perso? in 
; Order 26 and all moneys so re- Whenev ans Pe | 
ceived shall be deposited forth-| Whose behalf any of the duties 
to the credit of the Referee; erein are ne performed 
‘ ‘ 
] ) neols ley cit cute 
official account in a des- fails or neglect to deposit sut 
+7 + " i! “var e) 
ated depository and shall be} ficient fur d ») cover all neces- 
irsed only by checks signed |5@ry expenses ol! e Referee in 
the Referee his officia]|Such matte thirty days 
ipacity | afte ( equired, the proceed- 
AVS | : 
;ing na De usmissea 
_ . ‘ | 
| The money received under] 43. Petition for Review 
th Rule as indemnity shall | , 
: | l ¢ cast e a petitio1 
constitute a revolving fund fo 2 
‘ for revie led ind tl 
the payment cf the necessary | ; 
charge reat e pald to 
}and ual expenses of the Ref- ' x 
| : S ithe Referee p » Rule 12 
|}eree. To these mone the Ret- 
C8 these ( I f e€1 
ere na nave no Claim OI own- 
paid, the Referee shall promptly 
ersnip oO! al kind as compe a-|'* . ie 
prepare id t mit to the 
tion for hi f f Referee. | * : : 
om ‘lerk the d pecified 
Tl ind st it a mes be hae 
| : : Sec. 39 } the Ba 1 
dey ne ll ale 'é) ing con- 
tro } Court AC na eT! ‘} 
time a € f p 
Referee NOSE office are of } -ertif nd ¢ otice 
exclusive devoted to the co! tating that tter will be 
duct of the busine of the court | placed calendar 
! e authe Ze ke dadlspurse- the s¢ a PPC regula 
ne} ! } fficial notion da re f If ( 
cou ) i tual 1d ( be ike hat 
ect id expenses of | ‘ evie 
3 Fp 
alntaln!l I Orice CA hall b a 
pense ece I curred it 
+} y ; . 
e Pe nance f dutie To be 
inder the A nd the ctual 
‘ a Cece ) ad ¢€ pe 
es incident the prosecut MAX EPSTEIN 
of proceedi d the admir M.A.T 
‘istrat eS os nenitting te APPRAISER - REALTOR 
‘ ie ; Montauk Theatre Building, Passaic 
tore ne INECE ary ir? re PAssaic 2-2100 
equipme? books and sim- Confidential Realty Service 
ilar propertt d for out of the Jersey City Office: 900 Bergen Ave 
4QAa + /} i | A A‘), di | 
1 datindesiie on . a canreaneensensisienindeiaaataiediiegealiaghy = 











THEODORE PRINCE 


yerly Theodore Piri 
Investment Counsel 


Taxes are no longer merely an 
in the administration and accounting 


Portfolio Management and Construction 
Attorneys desirous of counsel in connection 
therewith are invited to confer. 


f 
i. 


> Bib ee. 


to) 


(4 


incident 
of 


/ ‘ f f f ‘ 


44 Wall Street WHitehall 4- 


7430 











Prompt, efficient service, free 


from needless technicality. 










08 CORANGZ ST. NEWARK. &. J. 
WOUMBOLDT 3-800 e 












Page Six 


NEW JERSEY LAW JOURNAL, THURSDAY, MARCH II, 1943 









66 N. J. L. J. Index Pp 22. 3% 




















SHERIF: 
Jersey 


















(Chancery 
8 SALE 
Betwee 


























- SHERIFF'S SALES 


432 Young) 
In Chancery of 
The Colonial Life 


America, 


eighty-eight feet and 


























surance Com ny of an insurance 
company organized under the laws of the 
State of New Jersey, complainant, and 
Central & Sussex Kealty Company, a cor 
poration of New Jersey, et als., defendants 
Fi. fa., for sale of mortgaged premises 

Sy virtue of the above stated writ of fier 
facias, to me directed, | shall expose for 
gale by public vendue, at the Court House 
in Newark, on Tuesday, the Sixteenth day 
of March, next, at two o'clock P. M., ail 
that certair lot, tract or parcel of land 
and prem hereinafter particularly dé 
scribed, situate, lying and being in the City 
of Newark, Essex County, New Jersey 

Begiuni: at the intersection of th 
northerly of Central Avenue with the 
westerly of Colden Street; thence run 
ning aiong the northerly line of Central 
Avenue, north sixty-two degrees, twenty 
four minutes west, one hundred and tiv 
feet and seventy huadredths of a _ foot 
(105.70) to the easterly line of property 
conveyed to’ Eliza Purcell by William M 
Mahon, Tri by deed dated January 41, 
1891 and recorded February 2 1591 
Sook A-26 of Deeds for Essex County, pag 
42; thence along the line of said lanc tl 
twenty-eight degrees east, ninety (90) feet 


to line of land formerly of Murphy Free 
man and also sow or formerly of Marcus 
L. Ward; thence along said last mentioned 
line south sixty-two degrees, twenty-one 
minutes east, twenty-one (21) feet; ther 
still along said last mentioned line north 
twenty-eight degrees east, sixty-five feet 
and forty-eight hundredths of 4 fvot 
(65.48) to the line of Nesbitt Street as 
shown on the Inness Maj which point tis 
also distant southwesterly fifteen feet and 
five hundredths of #@ foot 15.05) from the 
line 0 Sussex Avenue as shown the 
present line of Sussex. Avenue, as the sam 
now exists and is in tse; in a gen 
erally southeast directi ¢ 

Nesbitt Street as shown 
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SPECIAL TYPE OF PAROLE FOR PRISONERS WHO 
COULD BE USED IN ARMED FORCES CONSIDERED 


San Francisco, (CCNS) — A 
new and special type of parole 
to meet the wartime needs was 
discussed and approved at a leg- 
islative committee meeting with 


the Peace Officers Association 
and the District Attorneys As- 


sociation 
Embodied in a 
the State Senate, the 


w before 





pian Calls 





for a form of special service par- 
le to be granted in meritorious 
cases to men in state prisons and 
county and city jails which 
will enable them to go 
he armed rees fe 
bat dut 














Y | collect 


ties of rehabilitation will be con- 
sidered. 

Among those crimes which 
would prevent men from being 
considered for parole under this 
plan are sex crimes, murder, ar- 
son, kidnapping, and the use of 


narcotics. 


CURRENT DECISIONS 


(Continued from page 3) 





independent contractor”. The 
lection of insurance premiums 


}does not fall within the func- 
ltions of a sales agent or dis- 
;tributor of newspapers and the 
iring of new subscribers was 


undertak- 
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jand was on 


the car and one of the occupants 
(McFadden and Carr) that the 
petitioner did not have the Todd 
paper with him at the time of 
the accident, but this is nega- 
tived by the physical evidence. 
The petitioner testified that he 
had the paper “all the time” and 
produced it at the trial to sub- 
stantiate his version. (Ex. P-4) 
It was identified by the writing 
thereon (“Mrs. Todd 109 Orch- 
ard”), admittedly in the hand- 
writing of Mendelsohn. 


This isolated venture upon 


which petitioner was engaged to} 
mutilated ' 


deliver, not sell, one 
newspaper to “some house” on a 
chance of securing a new sub- 
scriber, cannot be regarded as a 
delivery by a “distributor or sales 
agent” to the “general public”. 
It was not an act promised to be 
performed under the printed 
form making the petitioner an 
independent contractor. Hence, 
it was excluded from the general 
prcvisions of the compensation 
statute by the special exceptions 
provided for by the section in 
question (R.S. 34:15-36). 

It is urged that the petitioner 
was “skylarking” at the time of 
the accident. What is testified to 
is that the petitioner was riding 
handlebars of a bicycle 
operated by the boy with whom 
he started out, that the operator 
control of the machine 
the wrong side of 
. This, if true, seems to 
me to indicate negligence rather 
skylarking. It is denied by 
both petitioner and his compan- 


on the 


tne roac 


lO 
These views 


yn that the 


lead to the 


petitioner 


con- 
iS en- 
compensation. 

The determination pursuant to 
this opinion will fix the 
pensation rate at $3.58 per week. 


com- 


| While the petitioner earned some 


| 
| 


pecial compensation for 
subscribers, he failed to 
that there was any 
in the whole case giv- 
il exact amount thereof. 
In consequence of his failure to 


secur- 
new 
O it 
test:amony 


ng the 


carry this burden he must lose 
the benefit of these earnings in 
estimating the rate of compens- 


ation. The period of temporary 
disability will be from November 
7, i940 to January 4, 1941, and 
the extent of permanent disabil- 
ity will be at 20 per cent of total 
permanent of one leg. 

The remaining question is as 
to double liability, petitioner 
claiming double compensation 
(RS. 34:15-10) on the ground 
that he was employed in viola- 
tion of the child labor law, be- 
ing only 12 years of and 
working before 7 A. M 


age 








By section 3, p. 333, of the 
child labor law, Laws 1940, Chap. 
153, we find that the working of 
boys under sixteen years of age 
before seven o’clock in the morn. 
ing is prohibited, except as may 
be provided in section 15 of the 
same act; the language is: “nor 
shall any minor under sixteen 
years of age be so employed, per- 
mitted or suffered to work in a 
gainful occupation before seven 
o'clock in the morning.” 

Turning to Section 15, p. 342, 
we find no exception covering 
the working of under 14 
years before seven o'clock A. M. 
That section contains the follow- 
ing: “No bov under fourteen 
years of age may engage 
in any street trade, which term 
for the purpose of this section, 
shall include the selling 
soliciting for, collecting for 
or distributing any newspapers 

from house to house. . 
provided, that nothing in this 
section shall prevent boys be- 
tween twelve and fourteen years 
of age from delivering, soliciting 
for newspapers 
magazines over routes in 
residential neighborhoods 
at such and under such 
corditions as are not prohibited 


boys 


and collecting 


and 
times 


in this act 


Turning back to section 3 we 


find, as above pointed out, that 


the working boys between twelve 
and fourteen years of age (viz. 
“under 15 years of age”) before 
seven o'clock A. M. is prohibited 
by the act. The age of petitioner 
being twelve years, it follows 
that he is entitled to double 
compensation under R.S. 34:15- 
10. 


Findings may be su 
under 
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la he top of the front page 
| in large heavy black crayon in 
Mendelsohn’s handwriting, the 
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[ |Petitioner had completed his 
lregular work and was about to 
I ave for the day when Mendel- 
“ | sohn handed him the said Todd 
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